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Introduction 

"^^hal pattern of state-church relationships in the area of education 
will best serve the interests of American society in today's changing 
political climate? 

This fastback examines those aspects of the statc-churth relationship 
that have generated controversy at federal, state, and local levels, m- 
cluding financial aid for nonpublic schools and their clientele and the role 
of public schools in teaching religion. 

Relations between the state and the churches have posed problems for 
societies ever since the secular and spiritual powers became distinct en- 
tities. As a result of the separation, differing claims were made on the in- 
dividual's ultimate loyalty. Even in the United States there has been much 
controversy over the appropriate 'relationship between the civil and the 
clerical authorities. Disagreements and disputes have centered around 
such issues as tax exemption for church business activities, the nature of 
the marital relationship, abortion and birth control, church use of public 
property, legisladng morality, and taxation in support of church pro- 
grams. Today it is in the area of schooling that the controversies are the 
most frequent, the most litigious, the most enduring, and the most given to 
legal and political machinations. The education arena has become the 
scene of so much state-church controversy largely because some of the in- 
volved parties see the school as an important vehicle for gaining the sup- 
port and loyalty of the young. 

The American public school owes its existence to the belief that educa- 
tion is essential to the well-being of a democratic society and that such 
schools are necessary to promote the sense of community so important in a 
nation whose inhabitants come from such diverse backgrounds. Much of 
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ihe rationale behind ihe nineiecnih cc.uury Icgislaiion t-siabl.sh.nK' c,,n. 
pulsu>T schcoli.^^ cam. from ihv desire u. encourage painonsm and u. 
Americanize ihe immigrani. Ai the same lime, some churches des.rous .,f 
promoting their faith saw fit to open their own schools. Other churches, 
concerned over growing secularism and fearing a loss in nu.nber o the 
faithful have taken the same action durit.g the last centur^ nnd a hall. 
Some churches had controlled schools in Kurope and sought to re c reate 
in ■\merica conditions that had existed in "the old n.t.ntry." Me.nhers ol 
other churches today object not to the concept of the public school but to 
what thev interpret as inappropriate values being fostered in those schools. 
Thev seek to prevent objectionable .naterials fron, bei.ig used anc objec ■ 
nonable topics from being studied in the sc hools. Still o.lurs the O ci 
Order Amish - object to sending their children to anv school hevond the 
elementary grades and age 14. 

Changing political conditions have made old religions i.ssues more 
acute and have given rise to new ones. More people .re now being 
educated in the schools and are staving there lor longer periods ol tune, 
f.oi.solidation of small or sparsely populated .school districts into larger 
ones has threatened the relative isolation of .some peop'e who .see their 
values being c hallenged or negatively inlluenced ..s a r.-sui. ol the greater 
a.n.ac. with those hc.lchng difierent values. A. the same tune school 
district consoli>- -.tion has increased distances between home ami .school. In 
n,any communities nublic transportation systems have been developed anc 
nre often used to deliver children to nonpublic schools. Another edect of 
llu- consolidated school is that there are now niore vo.mgs.e-s t. be in 
lluenced, and the larger and now heterogene.ms school .-onimumty calls 
lor conscious elVorts to mold the beliefs of .he voung where lonnerlv these 
efforts could he left to home and neighborhood. 

The greater aflluence enjoyed hv many Americans has made U possible 
f..r thetn to live considerable distances from where thev work, thus bring 
i„, values of one culture (for exa.nple, urban, cosmop-li'^'". "'-W^- l^'^^- 
lllx.-ral) to an area whose long time inhahi.anis hold to cpnte differ-nt 
belieis (r..ral, provincial, conservative). AfllMencc- has also mean, add, 
lional funds for those desirous of b.iilding scho.-is that promote vahies 
cuher than those they bc-iieve to be dominant in the public schools. Ju.. as 
money can put a Icnrndation under a castle in the air, so i. can budd a 
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modern school as an annex lo ihe local church. Grcaicr sums of govern- 
mem monev have roiuribuied lo ihe greater provision of social services by 
federal and siaie agencies. The provisions of ihe Elenieniary and Secon 
dar)' Education Aci of 1965 are an excellent example of such ser\ices. 

Supreme Court Justice Douglas noted that Americans are a religious 
people. But Americans hold to diverse views about religion ajui it.s proper 
role in daily affairs. The U.S. Constitution, furthermore, written by men 
who wished to avoid the religious strife that had plagued European coun- 
tries, establishes a secular environment. Our overarching ideals and our 
laws are grounded in the principle of state church separation as estab 
lished in the First Amendment provisions concerning religion. Vet, alter 
nearly two centuries under the Constitution, .*\nierican,s still have difficul' 
ly accepting diversity and seeing themselves in a pluralistic Context. While 
paying lip service to the law, many communities have in practice ignored 
constitutional proscriptions, yet would be resentful of the charge that they 
were in violation of the law of the land. This is well exemplified by the un 
favorable reactions to ihe U.S. Supreme C'ourt's 1962 prayer decision. 
Many school systems have ignored the ruling, preferring to risk the wrath 
of the courts rather than that of the majority of local citizens. 

Persons disinclined to accept even the legal principles of separation and 
*'no establishment of religion" have gained political power in some parts 
of the country. The result is a changing political climate in which some 
states provide various forms of financial aid to church schools and others 
adhere to a strict no aid view. Ai the same time, federal Courts, following 
the IeL»d of the Supreme Court, have heard the complaints of individuals 
and small groups, even when they were counter lo majority opinion. Thus 
Arch Everson. Vnshti McColluni, and Madalyn Mays O'Hair luive in 
scribed their names indelibly on the nation's constitutional histor\' as a 
result of their individual batllcs, successful and unsuccessful, on f)ehiilf of 
separation of state and church. 
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The Landmark Legal Decisions 
Affecting Church-State Relationships 

S everal U.S. Supreme Court decisions define the linnits of reasonable 
consideration for church-state issues in education. They are summarized 
here. 

Pierce v. Society oj Sisters, 268 U.S. 510. In 1925 the Court struck 
down an Oregon law that required attendance at public schools by all 
children between the ages of 8 and 16. The decision affirmed the right of 
parents to send their children to nonpublic schools. 

Everson v. Board of Education, 330 U.S. 1. The Supreme Court in 
1947 upheld a New Jersey statute under which parents were reimbursed 
for the cost of transporting their youngsters to a Roman Catholic high 
school on buses operated by the public transportation system. The deci- 
sion rendered publicly financed busing possible for children in states that 
did not have a constitutional prohibition against such expenditure. 

McCollum V. Board of Education, 333 U.S. 203. One year after its 
Everson decision, the Court ruled against a Champaign, Illinois, practice 
whereby church representatives were ptrmitted to come into the public 
schools during the school day to provide religious instruction. **Separa- 
lion means separation, not something less,** said the Court, and to use 
facilities maintained with public funds to provide religious instruction was 
unconstitutional. 

Zorach v. Clauson, 343 U.S. 306. In 1952 the Supreme Court upheld a 
"released time" program in New York City whereby some pupils were 
released early from their public school to attend religion classes away from 
the school grounds. That the religious instruction was .not given in the 
public schools distinguished this case from McCollum, The Court thus 
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permiued ihe public schools lo cooperate with churches in regard lo ihe 
religious insiruciion. 

Eng:l V. Vitale, 370 U.S. 421. In a 1962 ruling ihe Court invalidated 
the use in New York schools of a prayer composed by the state Board of 
Regents. Said ihe Court, "[It] is no part of the business of government to 
compose official prayers for any group of the American people. . . ." 

Abingtan Township School District v. Schcmpp, 374 U.S. 203- Faced 
with two cases dealing with Bible reading and p-.ayer recitation, one from 
Pennsylvania where the practices had beerf invalidated and one from 
Maryland where they had been upheld, the Court in 1963 ruled that 
praver and Bible reading were religious exercises and as such, were not 
permissible in public schools. Lcgislationnvith the purpose or primary ef- 
fect of 'advancing or inhibiting religion Could not stand the test of constitu- 
tionality. 

Board of Education v. Allen, 392 U.S. 236. The Court in a 1968 deci 
sion involving the loan of secular textbooks to parochial school pupils 
upheld such practice as supportive of the secular as distinguished from the 
religious function of the nonpublic school. The decision was signifieanl 
because it opened the door for legislation in si.'veral states that claimed 
they were aiding only the secular function of the church schools by lend- 
ing them texibooks. 

Lemon v. Kurtzman; Earley v. DiCenso, 403 U.S. 602. Ruling in 197 \ 
on cases arising from legislation in Pennsylvania {Lemon) and Rhode 
Island (Earley), the Court invalidated several fonns of public aid to 
church schools. These included reimbursement for the cost of teacher 
salaries, textbooks, and other instructional materials, as well as salary sup- 
plements. The Court in these and other cases challenging legislation in 
several northern states listed areas where aid was impermissible, and set 
forth a threefold test for constitutionality. Statutes providing aid to non- 
public schools were invalid if 1) their purpose is to advance or inhibit 
religion, 2) their primary effect is tc advance or inhibit religion, or 3) they 
lead to excessive governmental ent.inglcment with religion. 

Wisconsin v. Yoder, 406 U.S. 205. In 1972 the Supreme Court sup- 
ported th^ Amish in their refusal lo comply with the compulsory atten- 
dance statutes of Wisconsin. The Court's decision, which exempted the 
Amish from attending high schocl, lent little encouragement to other 
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groups ihai mighi seek ihe same exemplion, bui ii did post: a challcngt- lo 
a ceniur)'-oUI American irudiiion of compulsorv' education. 

P.E.A.R.L. V. Nyquist, 413 U.S.- 7^6; Levitt v. P.E.A.R L, 413 U.S. 
472; Sloan v. Lemon, 4,13 U.S. 825. In three decisions handed down on 
June 25, 1973, the Court invalidated aid to nonpublic schools in the form 
of tinion grants for parochial school pupils, tax bcnL-fiis, ^'runt.s for 
maintenance and repair of parochial schools, und ^'runts to pay lo^ state 
rnandateci services performed in the nonpublic schools. With each rul^^.^' 
the Court was lessening the scope of permissible aid. 

Meek v. Pittengf.r, 421 U.S. 349. The Supreme Court in 1975 ruled us 
unconstitutional a Pennsylvania law thut provided nonpublic schools with 
instructional materials und eciuipment und a variety of auxiliary services 
including counseling, testing, psychological ser%ices, speech und heuring 
therapy, and special instnuctionul services for exceptional, remedial, and 
disadvantaged pupils. By mid 1977 the Ccmrt had limited aid to non- 
public schools to textbook loans, provision of standardized tests and scor 
ing devices, diagnostic services on parochial school property, guidance 
and remedial services outside the schools, and busing. 

The First Amendment 

Fundameniul to the Court's reasi>ning in the prece(hng eases is the First 
Amendment to the Constitution, which states in part. ■"CaMigress shall 
muke no law respecting un establishment of religion or prohibiting the Iree 
exercise thereof.** These First .Xniendmeni prohibitions against Clongress 
were extended to the stales by the Fourteenth .XmcndTiient. I bey are often 
referred to as the Establishment Clause and the Free Kxercise Clause. 

In delivering the Court's opinion in the Evcrson bus case, justice Black 
provided u detailed explanation of the Kstablishineni CMause. 

The "esiablishnienl of ieligi(»n" clause of the First .Xinendtnmt means ai 
Icnsi this. Neither a stale nor the federal .^'overiinu-nl can set up a cluinh. 
Neiiher can pass laws which aid one reli^'ion. aid all reli^Moiis. or p.efer ni.r 
religion over another. Neither lan force nor innuemc a per.on to .i;n to or 
remain awuy Irom church against his will or force lilm to profess a belief or 
disbelief in any religion. No person can be punished for enteriainiiii,' <»r pr(» 
fessing religious beliefs or disbeliefs, for diurch attendance or tionatlen 
danee. No lax in any amount, large or small, can be levied It. support any 
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religious acuviiics or insliluiions, whatever they may be called, or whatever 
fomi they may adopt to teach or practice religion. Neither a state nor ihe 
federal government caii, openly or secretly, participate in the afTairs of any 
^ religious organizations or groups and vice versa. Iq^the words of Jefferson, 
the clause against establishment of religion by law was intended to erect "a 
wall of separation between church and state." 

Justice Clark, writing the Schempp decision 16 years later, offered a 
new interpretation of the Establishment Clause: If cither the purpose or 
the primary effect of legislation advances or inhibits religion, the enact- 
ment is unconstitutional. In a 1970 ruling. Chief Justice Burger added a 
further lest for constilulionaliry: The legislation could not promote an ex- 
cessive government entanglement with religion, .such as might result from 
inspection or supervision of parochial school's use of public funds. «At this 
writing, then, under the Establishment Clause jDublic funds for nonpublic 
schools are unconstitutional if, in the judgment of the Court, the legisla- 
tion providing for ihe^e funds violates any of the above tests for constitu 
tionalitv. 

The Free Exercise Clause has been invoked in school case.s concerning 
Jehovah's Witnesses, the Amish, Bible reading, and religious instruction. 
As applied most recently in a case involving the Amish, this clause is inter- 
preted as meaning that the government can constitutionally interfere with 
a person's practice of religion only when the government can show **a 
compelling interest." Unless the general welfare is endangered by par- 
ticular religious practices, these practices cannot be prohibited by the 
state. Furthermore, where the issue is free exercise of religion, the Court 
has placed the burden of proof on the government. 

It has been argued that under the Free Exercise Clause organized 
prayer kn the schools should be permitted. Persons who do not wish to 
participate could be excused from prayer, thus guaranteeing their free ex- 
ercise. The Court's rulings in McCollum and Schempp indurate, however, ^ 
that **frce exercise" does not permit violation of the Establishment 
Clause. In McCollum the Supreme Court declined to deal with the ques- 
tion of an infringement upon the Free Exercise Clause because the prac- 
tice in dispute was unconstitutional on the ba.si5 of the Establishment 
Clause. Fifteen years later in Schempp, the Court reaffirmed this position, 
finding no constitutional difference between a Bible reading statute that 
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made pariicip ion compulsory and an amended version of ihe siaiuic ihai 
provided for pupils lo be excused from ihe reading. To ihe charge ihai by 
banning prayer the Court was lotting ihe minority rule ihe majouiy, ihe 
Couri poiniedly noied ihai ihe Free Exercise Clause was never inicuded lo 
penr.il ihe majoriiy lo ''use the machinery of ihe Siaie lo praciicc iis 
beliefs. ..." 

Couri de sions, of course, do noi end coniroversics. They only resolve 
issues of law. In some insiances ihcy lend lo generaie conirovcrsy. In other 
siiuaiions ihey spur legislators lo do a scissors and paste job ()n ni 
ralidated statutes in order to make them constitutionally acceptable. And 
in still other cases, the court decisions are deliberately ignored. Finally, ihe 
Court has, on occasion, changed its C()llective mind. One might, therefore, 
conclude that its rulings provide only temporary guidelines" as to the ap- 
propriate rehuionaliip between the state and the church. This conclusion, 
howevirr, would not be entirely correct. The guidelines are iir)t temporary; 
thev were established nearly two centuries ago. and their endurance in the 
face of changing conditions lends considerable credence to iheir coiuiiuied 
applicability. 

Proposal's concerning finnncial aid to nonpublic schools and religious 
practices are. of course, influenced by other factors as well as by the Con 
stitution. While the law serves as one I'st of the viability of such pro 
posals. political, financial, and adininistra- ve concerns must also be c()n- 
sidered. Resolving the nroad (|ue.stion of state church relationships in 
volves examining specific issues in i'ght of these tests, ami this is xvhat t.;e 
remainder of this fasthnck is focused on. Hu- pertinent issues have been 
grouped into two categories: 1) tho.se concerns that arise from the use ol 
pui)lic funds and resources by nonpublic schools, and .>) the effect ol 
leligious innuences on the policies and pi .»gra>ns of public schools and the 
role (;f public schools in pnnnotin': tiu* religious insirncUon of the young. 
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Public Money for Nonpublic Schools 

In 1922 a New York court, asked to pcnnil icxibook.s purchased with 
public funds torbe used by parochial school children on the ground ihai il 
was the child rather than the school who would benefit, concluded that a 
school was more than just a building and its contents; it involved teachers, 
pupils, and the learning process. Therefore, anything that aided learning 
was aiding the school, and thus public funds could not be used to pur- 
chase instructional materials for nonpublic schools. Seven years later a 
Louisiana court took a contrary view, contending that the schools 
themselves received no benefit from the textbooks; the beneficiaries were 
solely the children. When the U.S. Supreme Court cited the Louisiana 
decision and supported the purchase of texts for parochial school pupils 
using public funds, the ''child benefit" argument was born. Despite the 
fad that the case, Cochran v. Louisiana, made no mention of the First 
Amendment or the Establishment Clause, Cochran was argued as a viola- 
tion of the Fourteenth Amendment prohibition against depriving persons 
of private property without due process. (The private property was, of 
course, money paid in taxes.) The nation's highest court had given the 
green light to public aid to parochial school children. Even though the 
depression years of the thirties and the half-decade of involvement in 
World War II may have precluded taking advantage of the ruling, the 
years that followed with the massive building programs of several 
churches provided ample opportunity to make up lor lost time. The 1947 
Everson decision upholding public bus privileges for nonpublic school 
childi'^n in New Jersey only served 'to reassure advocates of **child 
benefit** of their strong position in the courts. ^ 

"The -child benefit** argument is no longer considered good law, if it 
ever was, 'for as an Oklahoma court noted, practically every expenditure 
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for schools aids children. Furthermore, only children affiliated with a non- 
public school could Ijenefu from the laws. Lower court rulings indicate 
that in a majority of states "child benefit" apparently has never been a 
decisive argument. But in several states it largely has been responsible for 
the forms of aid to be discussed in the followilig pages, and it was widely 
used to gain congressional support for the 1965 Elementary and Secon- 
dary Education Act. 

Bus Transportatioi^ 

In its £fcrjo« ruling the Supreme Court said that traiisporting 
younifSiers at public expense to a Catholic high schocti did not violate the 
t()iil»Ututic)n of the state of New- Jersc*y, .nor was it ui violation of the First 
A^Tiehdni'elU to the U.S.. CoilsfitutioK, H^^ji erne was guaranteed publicly 
...fmani;ccf irartspor^tion; no state wa.s recjiiiritd to provide it. Subsecjuent to 
tjhi Court's ruling, a number bf.statc courts have ruled that while public 
financing of transpprtatrcm foi^art^qfiital s children may not violate 

the federal Constitution, it does violate the state, cwiisiitution. Today less 
than a third of the .tiues re<]uire comrAunities to provide children lull 
transportation service to nonpublic schools, and with hut two exceptions, 
all of these states are in the northeast ciuarter of the country. Several other 
states provide transportation along public school bus routes only. 

The controversy today in regard to transjjortation results from the prac 
tice in several states of providing special transportation benefits to non 
public sctiool ch'ldren. Public school pupils are limited to busing service 
within the school district where they reside. Parochial school pupils, on 
the other hand, may be bused at public expense outside the school district 
or even across state borders. The greater distance means a greater expen- 
diture for each nonpublic school pupil. Thus, in late 1 97 '3 a L'.S. district 
court struck down an Iowa statute that authorized student transportation^ 
across public school district lines, and early in 1977 a similar decision was 
rendered by a federal judge in a case involving a 1976 Rhode Island law. 

The (juestion of whelher to transport or not to transport has many com 
plicaiing elements. State legislation permitting or mandating busing ol 
nonpublic school students inay not be accompanied by adc(juate provision 
of funds to do so. A public schoo' board may find that compliance with re- 
quests for transportation of nonpublic school students niay mean that 
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some cxlsiing services havo lo be lessened or even curtailed. Perhaps ilie 
ullimale occurred in Toledo, Ohio, in 1976 when ihe school system; 
ostensibly out of money, closed its doors to f)6,000 children. While these 
youngsters were left literally out in the cold, the school system was con 
tinuing to provide transporiaiion and other services (for which ii was reim 
bursed only partially by the state) to church-related schools. 

An obvious cost factor in student transportation budgets is the }?rice oi 
fuel. Constantly increasing, a so line price.^?can cjuickly render the 
budgetary allocation for transportation inadecjuate. Reference has already 
been made io the greater distance likely to be involved in busing non- 
public school child.en. School district administrators might find that it 
costs $75 per year to transport a public school youngster and $27') for 
each parochial school pupiK Although such a discrepancy may not exist in 
every school district, it is present in some. 

These situations cannot be prevented or resolved by efforts to allocate 
funds ecjuitably according to some formula, such as an across the board 
per capita appropriation Cnr transportation. A school hoard elected to 
serve a public school district faces an obvious dilemma when it must ap 
portion some of its funds for nonpublic school use. The issue of aid in the 
form of transportation, currently estimated ai well in excess of $200 
million annu^allv, while it may have been resolved from a legal perspective, 
certainly has not been resolved from a practical one. 

Textbooks and Teaching Aids g 

The constitutionality of loaning secular text^books to nonpublic school 
pupils has been an issue for half a century, and for a scjniewhat longer 
period some courts have ruled such aid to be in violation o< their state's 
constitution. Except for workbooks and classroom wall maps, the wide 
variety of supplementary teaching aids now available Was all but unknown 
until the last few decades. These aids thus did not figure prominently in 
earlier legislation and court decisions. The gift or loan of supplementary 
classroom materials stems largely. th(nigh by no means solely, from the 
1965 Elementary and Secondary Education Act (ESEA). and these aux- 
iliary aids tend to receive separate treatment in legal discussions. But in 
the educational context the varioue ins;ruct'ional materials a) e inseparable 
from one another, and whereas busing is external to teaching, textbooks 



and other teaching aids constitute an integral part of the instructional 
process. In considering the question of what constitutes an appropriate 
relationship between church and state on the issue of loaning textbooks 
they are, therefore, treated together. 

Reference has already been made to the New York and Louisiana court 
cases on the issue of aid for textbooks and instructional supplies. That the 
aid was pcnnitted in one state but not the other is not a contradiction. The 
Constitution makes education the responsibility of the individual states. 
Until the passage of ESEA only a few states pcnnitted textbook aid. The 
New Mexico Supreme Court ruled against the practice in 1951, as did 
Oregon courts in 1962. It is noteworthy that the U.S. Supreme Court, 
which a few years later was to approve textbook loans in Board of Educa- 
tion V. Allen, declined to review the Oregon decision, thereby upholding 
that state's ban. 

In 1965 Congress passed the Elementary and Secondary Education 
Act, which authorized $100 million annually for ^'acquisition of school 
library resources and printed and published instructional materials for the 
use of children and teachers in public and private elementary and secon- 
dary schools." While emphasis was placed on the loan of materials to 
children and the retention of certain audiovisual equipment in the public 
schools, numerous loopholes were intentionally provided. Encyclopedias, 
for example, could be put on "permanent loan" in the parochial schools. 
Movie projectors and television receivers could be allowed off public 
school premises if they were being used to provide 'Remedial instruction," 
a label subject to wide interpretation. The ESEA was worded to enable 
the U.S. Commissioner of Education to bypass state governments where 
questions of constitutionality might be raised and to give the money direct- 
ly to the parochial schools. (This raises an interesting issue of states' rights 
which, however, U beyond the scope of this discussion.) Many issues con- 
cerning the administration of the funds provided by the ESEA were 
deliberately left unresolved, thereby permitting some decisions to be made 
at state and local levels. 

■ The ESEA made hundreds of millions of dollars available to public and 
nonpublic schools and opened a Pandora's box that released an unending , 
horde of legal issues, constitutional questions, and community tensions. 
State legislatures, some of which had begun to provide new forms of aid to 
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church-related schools, saw ESEA as an opportunity to dispense large 
sums of money with little thought to constitutional implications, A 1963 
law in Rhode Island permitting the purchase of textbooks for parochial 
schools, and a similar statute in New York, were harbingers of what was 
to come. The 7\//cn case arose when two public school hoards in New 
York brought suit {o prevent the state commissioner of education from us' 
ing public funds to provide the textbooks for parochial schools. Although 
their complaint was upheld by the Ne\/ York Supreme Court, the school 
boards eventually lost their fight in the U.S. Supreme Court where, in 
delivering the Court's judgment. Justice White proposed that there was a 
clear-cut distinction between the secular and religious functions of the 
parochial school, and the textbook aid served ;lie secular function only. 
Little weight was given to the fact that the statute in (|uestion did not re- 
quire that" books for nonpublic school pupils be the same as those used or 
approved for use in the public schools. The nonpublic schools could 
receive whatever textbooks they wanted as long as their recjuesi was ap- 
proved by a public board of education. 

When in 1 97 1 the Supreme Court invalidated several other ioms of aid 
to nonpublic schools, Rhode Island, New Jersey, Peni.sylvania. and Ohio 
set a pattern by turning to large-scale purchases of texti; for those schools. 
Their legislators had already allocated the funds, had already established 
the precedent. If the Court restricted the types of aid, this could mean the 
availability of that much more financial aid for textbooks. For example, in 
its 1975 Meek v. Pittenger decision, the Court struck down most provi- 
sions of a Pennsylvania parochial school aid law. The stale legislature 
then merely doubled the amount of public money.s budgeted for textbook 
loans to nonpublic schools, since that provision in the law had not been in- 
validated. 

The Court's rationale in pennitting public money to be spent on text 
books for nonpublic school students but not on other instructional 
materials is based on two arguments. First, secular texts are less likely to 
be used for religious instruction than films, recording iuui projection 
equipment, and other visual aids. Second, texts are di.stributcd On a per 
pupil basis, but materials available in lesser quantities have to be given to 
the school rather than to the pupil. This constitutes a type of direct aid 
unlikely to be approved by a federal court. 
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Is the question for ihe immediate future, then, limited to the amount of 
federal and state aid to be provided for textbooks? Certainly there appears 
to be no questiun of constitutionality at the federal level. The Supreme 
Court ha:; ruled that, as with busing, if the textbook loan policy is consis- 
tent with a state's constuution, it is legal in that state. In 1978 the Illinois 
and Kentucky legislatures passed textbook loan laws, while the 
Massachusetts Supreme Court struck down a similar law. Minnesota has 
perhaps indicated the course of future concern and litigation. There a 
federal court in 1976 upheld a textbook loan law in the absence of 
safeguards against the loan of sectarian texts. If safeguards were set up ir. 
the form of an inspection system, however, the result might involve ex- 
cessive government entanglement, which was the basis for the 197 1 riding 
that invalidated Rhode Island's and Pennsylvania's aid statues. 

Attempts to provide safeguards by limiting loans scjlely to books used 
by the public school system could prove to be a bad idea from a political 
standpoint. Local public school systems often need support at the polls 
from parents who utilize the nonpublic schools. In some cominunities 
public school systems cannot get levies passed in the face of ar.y vcMiCerted 
opposition by those who do not use the puljlic schools. (Opposition in 
Congress by advocates of parochial schools long held up the passage of 
federal aid legislation.) Therefore, good '^public relations" dictates that 
nothing be done to antagonize the supporters of nonpublic schools. 

What did Congress write into MSKA and how has the Department of 
Health, Education, and Welfare implemented the provisions? ESEA 
started out as a bill to assist youngsters of low income families who might 
be considered educationally deprived. It provided that any public school 
system desirous of a federal grant to aid the deprived must provide the 
<same aid to children in nonpublic schools. This aid referred primarily to 
equipment "loans," textbooks and library materials, and supplementary 
services. Anticipating that such aid might conflict with state laws. Con 
gress further provided that the federal government conld by pass state of 
ficials and give aid directly. 

Auxiliary Services 

Auxiliary services are those arrangements under which public school 
personnel are sent into nonpublic schools to provide such semces as 
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miedial instruction in reading and arithmetic, guidance, and counseling. 
Ti'.lc I of ESEA requires public schools to provide special educational 

. services to nonpublic school children clas'^fied as educa*ionally deprived: 
V/hcn providing operational guidelines for grant applications, the Depart- 
rceni of Health, Education, and Wei fare slated (Section 116,19d) that 
**Pablic school personnel may be made available to other than public 
school facilities. ..." 

The legislatures of New Jersey, Ohio, and Pennsylvania took the lead in 
enacting statutes that provide for auxiliary .services. The courts have given 
such statutes a mixed reception, invalidating those provisions that fail to 
meet the tripartite test of purpose, effect, and excessive government en- 
tanglement, but doing so in a manner th^t has encouraged legislators to 
return to the drawing boards and enact modified legislation. New Jersey 
made direct grants available to nonpublic schools for use in purchasing 
materials and auxiliary services. Subsequently a federal district court 
unanimously ruled this statute unconstitutional. Pennsylvania provided 
services to cover the entire spectrum of nonreligious subjects and the court 

■ invalidated these because of the entanglement that would result if it had to 
assure that those persons providing the services did not "advanct the^ 
religious mission, of the church-related schools. ..." 

These rulings might be indicative of a trend in the Supreme Court's 
thinking, but its decision in mid- 1977 on Ohio's aid program runs counter 
to such a trend. The Court ruled that speech, hearing, and psychological 
diagnostic services should be provided in the nonpublic schools. Remedial 
services, too, were p* rmissible since they were not to be provided in the ex- 
isting nonpublic school buildings. The, Ohio law specifically stated, con- 
sistent with ESEA provisions, that the services might be provided in 
mobile units that presumably would be parked at the doors of the non- 
public schools. Ohio's demonstration of **how-to-doit** may have 
estal?lished the model other states will adopt. Whether this will prove a 
satisfactory solution to state-church relationships in providing auxiliary 
education services remains to be seen. 

Impermissible Aid 

There arc some forms of aid that do not meet the test of constitutionali- 
uty. For example, the state may not pay for the maintenance or repair of 



parochial school buildings or finance those clerical scr\'ices it requires 
these schools lo perform. Tax moneys cannot be used to pay any part of 
the salaries of nonpublic school teachers. Instructional materials and field 
trips cannot be provided at public expense. The state cannot purchase 
services from a parochial school (a practice attempted in Pennsylvania to 
get around other prohibitions), such as by reimbursing the school for 
leaching nonreligious subjects not offered in the pul)lic sch(H)l. Federal 
legislation to relieve parents of part of their tuition expenses through tax 
credits, tuition grants, waivers, vouchers, or sin.ilar techniques is c urrently 
being considered. If passed, suits challenging the constitutionality of such 
legislation are likely to occur. 

Shared Time 

Programs in which students are enrolled concurrently in both the public 
and nonpublic schools are known as -hud enrolimeru or shared time. They 
often involve the pupils taking the more expensive courses, such as in 
dusirial arts or lab science subjects, and the more "value free" courses, ' 
such as mathematics, in the public schools, thus relieving the parochial 
schc.ols of a significant part of their financial burden. Courses in social 
stfidies and language arts, .wht.;re the content can easily be directed toward 
religious goals, and courses in religion are taught in the parochial .schools. 

Shared time programs are usually distinguished from "released time 
(to be discussed in the following chapter) by being involved with the 
regular academic subjects rather than solely religious instruction. These 
programs are found most commonly in Pennsylvania, Illinois. Michigan, 
Ohio, and Wisconsin. The total number of such programs has alwnys 
been small, primarily because of prnctical problems, (ie' '^ii, pupils from 
'erne school to another necessitates coordinating j)aroChial and public 
school schedules, creating larger time blocks to provide for nn)vement be- 
tween schools, and keeping additional records. Also most states allocate 
funds to school districts on the basis of full-time attendance, and thus the 
public schools may have to shoulder the financial burden caused by aii in- 
flux of parochial school pupils for particular expensive courses. Finally, 
shared lime arrangements tend to be inappropriate for the self contained 
elementary school classroom. 

As a result of the specific provisions in ESEA. shared time programs 
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should 'oe auraciivc. Whether such progi'ams can become a viable alier- 
native in ihe coming decades may depend on ihe answers given lo three 
other questions. First, cun public sch(K)l authorities work out scheduling 
arrangements for shared time programs that utilize their current instruc- 
tional personnel and building facilities? Sec(jnd, can nonpublic schools get 
heavily involved in shared time programs without seriously weakening 
their own claim to public funds? Finally, can the joint parochial/public 
school efforts to schedule shared time programs pass the "excessive en 
tanglement" test? 

Even if shared time program: should pass the constitutional test, they 
may m practice prove so unsatisfactory to parochial schiKil authorities 
who want religious values to permeate all ihv. content (»f a youngster's 
schooling, and to public school autliorities who want to see their programs 
as building z sense of community among cliildrei> from di.sparate 
backgrounds, that we shall see little of them in the future. 
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Religion and the Public Schools 

H orace Mann' and other ninelcenlh-cenlury educational pioneers who 
sought to establish a system of public education that would provide a 
common experience for all children recognized that parents would be ill- 
disposed toward a school that promoted a religion otheT than their own. A 
school that woulJ be attractive to all families had to challenge the 
religious practices of none. In the context of the dominant Protestant 
culture, the solution appeared to lie in replacing sectarianism with a 
generalized Christianity to which no one could object. 

The "solution" was at best a partial one. It would never be satisfactory 
to those oiiiside the Protestant fold, or even to many within it. But what 
educators could not accomplish, immigration and industrialization did. 
Immigration reshaped the religious composition of the nation. Industriali- 

. zation focused attention on the need for technological skills, as did the 
democratic ideology on the need for civic knowledge. The growth in scien- 

' tific knowledge and the popularization of the rationalist philosophy of the 
Revolutionary period unseated traditional religion as a prime determinant 
of human conduct. American society became increasingly secularized, and 
this was reflected in the schools. 

Religious practices and ceremonies did remain, especially in 
homogeneous communities where they were so much a part of the cultural 
milieu as to be accepted without thought. Even in the urban areas they 
continued as ritual supported by tradition. The growth in both numbers 
and political influence of humanists, Roman Catholics, and Jew.s occa- 
sionally brought such practices into question. Challenges to school boards 

, from religibus groups were frequently successful, though not without giv- 
ing rise to bitterness.. 
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In ihc second half of ihis ccniury a number of factors have coiurihulcd 
to a revived iniercsi in having ihe schools be direcily concerned widi 
relij^ion. The Depression years and World War II had turned tlie nation 
from a land of optimism to one of insecurity, and had left Americans i;rop 
ing for solutions t(^ problems of crime, communism, and juvenile delin 
quency. Religion seemed to many to offer the solution. Oourt decisions 
banning spme religious practices served to generate new efforts at pro 
moting religion. Roman Catholics, who established their own scliools to 
.provide an environment pervaded by a religi:>us atmosphere, also 
demonstrated an increased willingness to allow religion in the public 
schools, for many of these schools were now controlled by Ixiards on 
which Catholics constituted a majority. Furthermore, over half the 
nation's Catholic youngsters were enrolled in public sclitjols. At the same 
time, many Protestants, finding they could no longer take their religious 
domination of America for granted, turned to i^^': public scht)ol for 
% jbol.stering traditional religious views. 

Bible Reading and Prayer 

Discussing Bible reading arid prayer tiigether is appr<)priate, (or in 
school practices the first usually preceded the second in the daily moniing 
ceremony. Court decisions relating to (me have an inipact on the (uher. 

The first, decision by .the U.S. Supreme Court concerned with the.se 
religious exercises was McCollwn v. Board of Education in 1948. Thougii 
the case specifically dealt with religious instruction in the public schools, 
the justices' arguments and their decision banning such practices had far- 
reaching implications. The religious instruction was viewed a.s an aid to 
religion, hence in violation of the K.stablishment Clause of the First 
Amendment. Thus il did not matter whether student attendance was 
voluntary or mandatory. And it did not matter whether the aid was to one 
religion or to all religions. The ruling cast a doubt regar()ing the constitu- 
tionality of Bible reading and prayer recitation in the public schocds. 

The Court's reasoning provided the basis for decisions in 1962 and 
1963 that ruled unconstitutional, a prayer in New York and Bible reading 
statutes in Pennsylvania and Maryland. The Board of Regents of New 
York had developed a prayer for school u.se that read: ''Almighty God, we 
acknowledge our dependence upon Thee, and beg Thy blessings upon us, 
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our parents, our teachers and our country." Since no parncular rehg.on 
was favored, and since participation was explicitly made voluntary, the 
Regents felt there was no constitutional issue. The Court, however, re- 
iecfed the arguments of nonsectarianism and voluntarism, re.teratmg .he 
principle that the Establishment Clause rendered aid to all rehg>ons as >n. 
valid The basic question in the case was whether the prayer was a 
religious activity. Justice Black in speaking for the Court .sa.d s.nce .t ex- 
preSed faith in God and sought His blessings, it was a rehg.ous actwty. 

The Supreme Court's ruling on Bible reading followed earl.er con- 
tradictory lo. er court judgments. The practice had been judged u. 
constitutional in Pennsylvania but was upheld >n Maryland. The Court 
found no drmculty in rejecting the claim that the school exc:c>.es were 
primaril • sec-al-.r ratl.er than religious. The Bible was "an mstrument o 
reli^on," and provisions in Pennsylvania legislation for alternatwe^e of 
the Catholic Douay. Bible further disproved the supposed nonrel.g.ous 
nature of the practices. Were statutes establishing such P-"-" 
constitutional? Yes, said the Court, for they failed to meet the test that 
neither the purpose nor a primary effect of the legislation must be to ad- 
vance or inhibit r-ligion. 

In En.el v. Vitale the Court banned state impo.sed prayer. In Abington . 
Township V. Schempp it banned state imposed devotional excrc>se. 
■ Neither the Bible nor religion ^ removed from the publ.c schoo bo^ 
were still appropriate for objective study. The Court s decs.ons w re 
widely criticized, but it is evident that many who were unhappy w.th the 
• .Court's rulings attacked them without ever reading them. The ju ges o" 
the Florida Supreme Court no d.ubt read the- Schempp ruhng but d.dn . 
believe it. In deciding two cases that sougln to prohibit .several rehg.ous 
practices in the schools, the Florida court not once, but tw.ce, refused to 
render a judgment cousistent with those of the U.S. Supreme Court, and 
the latter Hnally. in 1964. had to reverse the state court. 

The reaction of Florida's highest court reflected an atftude to be 
prevalent throughout the country, and especially in run,l areas of the 
South and Midwest. As several studies have revealed. -"X -^oo 
systems openly igndred what the Court said was the law of th land^ In 
Congress, legis.ators sought to outdo one-another m attack.ng '-he Court 
■ Sl-Us ruling. Proposals to amend the Con.stitution. eventually totahng 
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over 100, were introduced lo permit the proscribed religious exercises 
back into the public schools. 

One proposed antendnieut, advanced by Congressman Becker of New 
York, got as far as hearings in the House Judiciary Committee. Opposi- 
tion from Protestant and Jewish groups and lack of support from the 
Roman Catholic hierarchy resulted in the proposal's rejection. In 1966 
and again the following year. Senator Dirkseii of Illinois introduced 
prayer amendments. Both failed, although the first did get to a vote on the 
Seriate floor. A roll call vote in th^^ House of Representatives in 
November, 1971, failed by only 28 votes on an amendment bill. In 1973 
Senator Bircli Bayh of Indiana began what proved to be short lived hear- 
ings on a prayer amendment. Other efforts thus far have met with a 
similar fate. While legislators come under various pressures from special 
interest groups seeking to legitimize prayer recitation and Bible reading, 
these pressures have yet to outweigh a reluctance to get embroiled in 
tampering with the First Amendment. 

Today among the major churches there appears io be no full srale ef 
fort ro amend the Constitution to legalize Bible reading and pr.iyer In 
parts of the country religious exercises still remain in the schools, sup- 
ported by the predominant local religious group. For the present, 
however, it appears that greater attention still is being given to ihe pub!'- 
treasury than to prayer in the public school. 

Despite continuing attacks designed to raise popular support for legaliz- 
ing religious exercises, the U.S. Supreme Court has maintained the posi- 
tion enunciated in its 1948 McCollum decision. It upheld a 1967 federal 
court decision striking down the practice in an Illinois kindergarten of 
jeclting a prayer before midmorning milk and cookies. Even the omission 
of the word "God" from a revision of the prayer did not alter the thinking 
of either court. The Supreme Court also sustained a New V'ork /lecision 
that parents could not compel school officials to permit prayers and a 
Massachusetts decision banning voluntary, student-initiated religious exer 
cises iii school. The Court also rejected an appeal liy a New Jersey sdiool 
board that wan».ed to operate a religious program before the opening of 
the school day. The machinery f)f the state - tax dollars and compulsory 
attendance statutes — cannot be employed to advance religion. 

An issue related to the prayer controversy is a program, financed by ihe 
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ni-pariiiu'lU ol Hrahh. Kducaiion. and VWllarr, ihat piovidnl 
Transa-ndnual M..-ditati.Ki ( lasses in a iuimiIht ol" Nrw Jcisry schools. In 
laic 1977 a L'.S. disirid louri ruK-d die program unnnisiitutional on Kirsi 
Aiucndmcni ^nuuuls. \U-diiation n.ursrs o.ntiniu- ic cxisi in a small 
iiund)cr ol cominuniiies around die numiry. and some slate l^^nslalurrs 
have uirncd l(i "periods" or "nioinrnts" (.T iiUMlitation rathi-r ilian prayn . 
CoiuuTiii ui, New York, and Massai husetis passed laws dial pn.vi<Ied lor 
'*sileni praver or incdiiniion." 

Medilaiion legislation is an obvious aiienipt to < ireuinvent the Supreme 
C:ourl's rulings in En^cl and Schempp, !low it will (are in the eouris. 
where surely it will appear, is pr..Sleniaiie. The authority ol the slate ean 
not Ih- used lo advance religion, vet will courts lind anv nthei reasonahle 
purpose for "niediiaiion" laws?^ iVihaps a more Iruidul course lor 
• lei,Mslaiors is lo reread the Clouri's rulii.^s. and df) s(. more carehdlv. '1 hev 
may then couelude thai statutes aui'iori/in^ nM.nients ol meilitaiion are 
unnecessary, lor the Supreme Co rt never haimed private praver in (he 
first plare. 



Religious Practices 

The public schools have loni; saiuiioned several practices ol a religious 
nature, many of which, until recently, went um l>allen^ed. In some com 
inuniiies these practices have become such a iraditional pan ol the school 
scene it would take mote than court decisions to al)andon thein. Activities 
such as Clhrisimas eelel)ration.s and l)accalaureatc services have beiui 
woven into the fabric of many communities where, as with Hible reading 
and prayer, they are considered the essence of Americanism. 

Although Christmas is supposedly a time of peace (m ealTirand gooil 
will toward men, not to mention a season to be Jolly, it can be Iraught 
with danger for a school board. Board iiuMid)ers and school adnMnistrators 
must recognize that the U.S. is not, in any h'gal sense, a Christian nation. 
Culiurallv it is a pluralistic society oblignied hv the Constltuti(m to treat 
all systems of belief equally. It is, therHore, inappropriate lor school 
leaders to accept religious celebrations l)ecause participadon hns been 
made voluntary or because youngsters of whatever religion enjoy a break 
from routine, even if to sing Christmas carols. As lor the voluntary aspect. 



there is no justification for making youngsters feel uncomfortable by re- 
quiring them either to join in songs they find objectionable or to single 
themselves out by being excused. 

Pluralism in practice has received far from universal acceptance. Even 
in "pluralistic" America there remain pockets of religious homogeneity 
where a voice of protest is unlikely to be heard. It is only when challenged 
in the courts that the religious practices 'n the public schools of these com 
munities are likely to be threatened. A school system can lessen the 
likelihood of successful challenges by organizing Christmas programs so 
that they do not constitute any segment of the regular school day, by 
avoiding the use of the Christmas theme for religious instructional pur- 
poses, by selecting as components of a program only material free of a 
religious emphasis, and by choosing activities with due regard for all pco 
pie in die community. 

Even these guidelines will not prove universally satisfactory. It could be 
pointed out that Christmas carols have their origin in church ritual, hence 
are by their very nature religious. It could also be noted that selecting ac 
tivities representative of the total community could result in an observance 
pleasing to no one. 

Some school boards may not hear directly from those who are dis 
pleased. To avoid hearing indirectly, they should try to recognize religious 
holidays in public schools without permitting religious celebrations. They 
might also find two New York court rulings instructive. In two New York 
communities the erection of Nativity scenes on public school grounds was 
challenged. Both courts ruled for the schools because there vva.s no evident 
use of public funds,' public employees were not involved in constructing 
the scenes, arid the public schools were closed at the time of the display. 

Baccalaureate services are similar to Christmas observances in terms of 
legal issues and the solutions acceptable to the courts. A vestige of the 
time when religion constituted an integral part of school instruction, bac- 
calaureate services are a religious exercise held close to the time of the 
graduation ceremony. They have come under attack because ihey have a 
religious orientation, because the religious orientation is different from 
that of sorhe graduating students, because student attendance has been re- 
quired at the ceremonies, and because they arc lu ld in churches rather 
than schools. Court rulings app ar to have lx*en Influenced by tlie school 
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board's stated purpose for the ceremony, by whether attendance was re- 
quired or voluntary, and by the site of the exercises. 

Released Time 

In 1948 the.Supreme Court handed down a ruling on a case brought by 
a Champaign, Illinois, mother who challenged the practice of priests and 
ministers coming into the public schools during the reguhir school hours 
and using the classrooms for religious instruction. Vashti McCollum had 
lost in every lower court, but her persistence finally brought the case to the 
Supreme Court. It found that the Champaign practice was **beyond nil 
question a utilization of the tax-established and tax supported public 
school system to aid religious groups to spread their faith." This was 
clearly in violation of the First and Fourteenth Amendments on several 
counts. Tax-supported property was being used, time allotted by the state 
for compulsory secular education was being used, and iinnlly, the ad 
ministrative resources of the public school system were being employed to 
further religious instruction. 

This case, McCollum v. Beard of Education, brought into (juestion one 
form of released time. Such programs actually hiive been in existence for 
over half a century, and the arrangements usually have been free of legal 
difficulties. The laW released ^imt-'has been applied 4o three difierent 
types of programs, more appropriately known as released time, dismissed ) 
time, and shared time. The last of these was discussed earliei as a form of 
aid to nonpublic schools whose pupils are enrolled in both the parochinl 
and public schools. 

In its more limUed sense, released time refer+i' to arrangements between 
the public schools and church authorities whereby pupils leave the public 
school for a specific time period of religious instruction. This instruction 
usually comes during the latter part of the school day. but some programs 
utilize other times. Pupils who dl) not participate injeligious instruction 
are required to slay in the public schooK 

Four years after McCollum, the Supreme Court upheld a New York 
City program that differed from the Champaign practices in that instnic ; 
tion was held away from public school premises and during the Inst part of 
the school day. Youngsters were released upon written recjuest of a parent. 
The churches reported weekly to the public schools on the- attendance ol 
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ihosc released for rellj^ious insiruciioii. The Clouri claimed thai, in eon 
uasi io ilie situaiiop in McCollurn, all costs were paid hy ihe cliurclies. 
I'he majority of the justices chose to ii^iiore testimony that pupils were 
pre.s.sured to attend the religion classes and concentrated on the written 
pr()i;rnm as described in the rt*i;ulations of the lioard ol education. In fmd 
ing the New York procjrarn constitutional, the Court thus i;ave a[)proval 
to programs tiiat were not held »)n public properly luid thai involved 
public school personnel in c)nlv limited wavs. 

The Supreme C'ourt had lui opportunitv earlv in 1976 to reconsider 
released time in light of practices in liarrisonburt^, X'irginia. where a local 
church organization stationed trailers out.side the elementary seh(»ols and 
used them for teaching religion during the regular schocd da v. The public 
school teachers were responsible for taking the pupils lo the trailers and 
foj coming to get them at the conclusion oi the religious instruction. The 
first court to rule on these practices found them unconstitutional. An ap 
peals court, however, followed tlie reasoning of the Supreme C'ourt in the 
New York case '/.orach v, C.lauson and overruled the lower court. The 
refusal of the Supreme Court to accept the case thus meant that the con 
stitutionality of the program was upheld. In ligbi of the earlier /.orach 
d'^cision it can be concluded that, subject to the McCoWum limitations, 
public schools can assist in religious instructi{)n through released time. 

Vocal critics of released time continue to (| nest ion whether the state 
can, in the words of Justice Black, "use its compulsory education laws lo 
help religious sects get attendants presumablv too unenibusiastic to go 
unless moved to do so by the pressure of this state machinery." 1 hese 
critics might be somewhat more willing to permit a second form of re 
leased time, namely, dismissed time. Dismissed time involves ending 
sch(H)l earlv once a week. School closes; all pupils are dismissed. Those 
children whose parents wish them to proceed to religion classes may do so. 
Whether or not they attend is a matter to be worked out among them, 
their parents, and a church. Because the public sch(K)l has absolutely nl) 
involvement in the decision, no constitutional (|uesti(m can be raised. 

Church groups that work to establish released time programs evidence 
no interest in disSmissed time. The reason should be obvious. Without the 
state's compulsory education powers serving to rouml up the youngster.s 
and a.ssure their attendance, the religion programs would reach a far 
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smaller audience. It is reasonable to suggest that released time programs 
would probably fail were it not for the coercive arm of the slate. Thus 
dismissed tirte programs have po appeal to churches eager for the oppor 
tunity to promotr the faith. 

Public school responses to released tim'e are reflective of the diversity of 
outlooks in UiC country. Some school administrators, have actively pro- 
moted religion programs by making announcements over the school's 
public addres^ system, by allowing church representatives to promote their 
programs in the schools, or by distributing forms to be used in applying 
for early release. Others have sought to avoid involvement. One school ad 
ministrator recentljt made the news when he decided that a statute saying 
he **may" release students early did not mean he was obligated to do so; 
and in Washington state a school board that authorized a released time 
program in the winter of 1978 changed its mind before the year ended. In 
a time of greater willingness by citizens to challenge acts of questionable 
constitutionality, we can expect extremes of practice to be brought to the 
courts with reminders of the McColhtm decision. 
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Religious Opposition to Public School Practices 

S omc aspects of public schooling that do not specifically promote re- 
ligion have nevertheless become the focus of religious controversies. The 
parental claim to free exercise of religion has been the basis for two 
notable challenges to the/public schools. In one situation, Jehovah's 
Witnesses refused to permit their children to salute the American flag; in 
another, Amish parents refused to send their children to high school. The 
Supreme Court ruled on the flag ritual in two decisions handed. down in 
the early 1940s. Three decades later it ruled on noncompliance Avith com- 
pulsory attendance laws. 

The flag salute cases arose as a result of the expulsion from school of 
children of Jehovah's Witnesses for refusing to take pan in the flag 
ceremony. The Witnesses objected to saluting the flag on the ground that 
it was forbidden by the Bible, which, according to their interpretation, for- 
bids worship of images (i.e., the flag). In 1940 the Supreme Court in 
Minezjfville School-District v. Gobiti's upheld the practice of the pledge to 
the flag as a reasonable exercise of the authority of the school systeni to 
^-enforce, regulations of a general secular nature that were designed to pro- 
mote national unity. Three years later, however, in West Virginia v. 
Bamette, the Court changed its mind. To promote patriotism through 
study of our history and government is qviite acceptable, said the Court, 
but the practices challenged by the Witnesses involve stating a belief and 
declaring a particular attitude of mind. '*|No] official ... can prescribe 
what shall be orthodox ... or force citizens to confess by word or act their 
faith. . . 

While the state, then, can control schools because the latter serve pur- 
poses essential to the welfare of the nation, the ruling/in Barnette makes 



clear ihai there are Hmiis lo this conirol. Ii is noi absoluic; ii cannoi in- 
terfere with the exercise of basic rights such as the free exercise of one's 
religion. But neither is religious free exercise an absolute ri^^ht, Thus when 
Jehovah's Witnesses challenged the flag salute ceremony with the argu 
ment that the state could require such a practice only if it could show "an 
overriding public necessity," the Court in Gobitis found that there wa.s 
such a necessity. The practice contributed to the promotion of c ivic vniues 
necessary to the survival of society. But in Bameiie the Court decided that 
flag salutes had a minimal effect on the public welfare, and thus ruled on 
behalf of the Witnesses. 

The courts have had to determine under what circumstances the free ex- 
ercise claim should prevail over the state's interest in the education and 
welfare of its young citizens. Through a series of decisions, the Supreme 
Court has modified and reshaped the criteria by which it determines 
whether to uphold or reject a free exercise claim; By the 1970s its reason 
Ing held that only where the state had the more compelling interest would 
a free «<?xercise claim be overruled. The C'ourt justified a compulsory 
secular education a.s necessary to a democratic society, 'fhe compulsory 
aspect was intended to assure the promotion of an intelligent citizenry. 
The secular aspect, consistent with the Bill of Rights, avoided religious 
concerns and thus removed any threat to a family's particular sectarian 
views. 

As for the public schools, they serve a fundanieiitally political purpose 
by prr'paring people, to make their contributions to the community. In a 
lime of divisiveness they can function to promote the ever dwindling unity 
within America. While nonpublic schools rnay promote the values of their 
own particular clientele, the public schools aim to promote the general 
values of the entire nation - civic unity and a democratic society. Non- 
public schools may also support this general welfare, hence the 1925 
Pierce decision upholding the right of private schools to provide programs 
consistent with state standards and compulsory schooling laws. 

In V/isconsin v. Voder, which was decided by the Supreme C'uurt in 
1972, the state of Wisconsin argued that reqfiiring school attendance up 
to age 16 assured the community thai lis young people would be political- 
ly and economically competent lo assume a meaningful place In society. 
The Couri rejected that argument precisely because a felt Amish children 
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would grow up to live in an Amish society. A public high school cduca 
lion would be oflittle value in an Amish community. Since the Amish had 
prospered in the absence of post elementary schooling, the Court found no 
basis for the state's claim that their welfare required the extra schooling. It 
ruled, therefore, that the Amish parents could not bo held to Wisconsin's 
compulsory attendance law requiring them to send their children to school 
until age 16. 

Because it constituted a successful assault against the long-established 
state laws on compulsory schooling, the Yoder decision has raised some 
fundamental questions concerning the future of the American educational 
enterprise. Questions with slate-church ramifications merit brief examina- 
tion here. First, tlie Amish sought a "free exercise" exemption from the 
high school grades only. T^is the Court granted, without providing a clue 
as to what might have been the ruling if the requested exemption also ap 
plied to the elementary grades. There is nothing in the Court's decision to 
support the view that another religious group could come along and sue 
cessfully claim exemption from the first eight years of schooling. 

Does the exemption from high .school for the Amish mean that the 
Court attributes one set of purposes to secondary schooling, and that these 
purposes mav be less crucial to the welfare of society than a different set 
assigned to the elementary school where the state intere.st in their universal 
fulfillment may be more compelling? The Court, having neither defined 
••edi»cation'* nor detailed the specific purpo.ses of each {)f the two levels of 
..ooling, has only partially answered the question. Any exemption is 
likely to minimize the role of the school in promoting a .sense of national 
community. If greater emphasis is thereby given to the 'Tree exercise" ' 
rights of varied groups, the public school will serve no purpose more im- 
portant than that which any school can serve. Nonpublic schools may in- 
struct for specific social ends other than those of uniting pluralistic people 
and developing civic and economic competencies. If their purposes, in the 
eyes of the courts, are regarded as just as valid as those of the public 
schools, then such a recognition could bec{)me a justifiiible basis for a 
claim on the public treasury.. 

Another basic concern is raised with the Supreme Court's Yoder deci- 
sion. Hitherto the courts had carefully avoided intjuiry into the judgment 
of particular religious beliefs. (Indeed, the First Amendment would seem 



lo require such avoidance.) The Couri, however, went a siep Turihcr ami 
noted ihai ii would iioi have considered ihe Amish claims had ihey been 
advanced in the absence of a iradiilonal affiliaiion with a pariicular^ 
church. Only because ihey were members of a long siaiidiii^ religious 
group did the Amish have a telling argument. Such actions by the Court 
appear incompatible with the trend in its tJiinking over the past thrve 
decades. Justice Jackson, dissenting from a Court decision in the 
midl940s, criticized the "business of judicially examining other people's 
faiths." In the ensuing three and one half decades, courts have conveyed 
the idea that under the Constitution, the test of religion is "belief," not 
church affiliation. 

in exempting the Amish children from high school ntteiici.inc( , the 
Court was not ruling on their free exercise of religion. The CViurt, except 
for Justice Douglas, ignored the issue of children's rights. The slate of 
Wisconsin argued the rights of the child ~ the right to get an edvicuion 
that would better enable him to make his way in the world. The Supreme 
Court, however, wa-s attending to the rights of the Amish parents - the 
right io..raise their children as ihey wished. Thus, in still another way. 
Voder broke with a trend. The Court, which had usually protected 
children from parents svhose religious beliefs resulted in denying 
youngsters medical care, for example, apparently did not feel such rulings 
provided any precedent for protecting a child's right to secondary school 
ing. Or maybe the Court siiw little similarity Ix'tween essential inedicai 
care and nonessential attendance lit high school. 

The Court's rulings on Ix-half of the Jehovah's Witnesses and the 
Amish are indicative of the constitutional protection for. an<l indeed en- 
couragement of, pluralism in American life. Such judicial rulings should 
not, however, be construed as an open invitation by critics of the public 
schools to launch an a;s.sault on the concept of a publicly supported and 
controlled institution designed to provide a common educational ex- 
perience for all American youth. The free exercise of religion i.s a right to 
which the Court has given greater respect, although in the educational 
realm it is respect for the parents* free exercise, ntn the children's. 1 he rul- 
ing in Voder also indicates an at least temporary judicial retreat to a nar 
rower interpretation of "religion" and thus lends *ho encouragement to 
adherents of newly created sect.s who might use the Court's decision to 
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seek puV'lic support for their altcmaiive schools. The compelling interest 
of the state remains a decisive factor, <^ven though the burden of proof has 
been shifted to the government. The Bameite and "'^oder decisions reveal a 
judicial solicitude for those seeking, on religious grounds, exemption from 
certain public school practices. Such a concfim must surprise those who 
accuse the Supreme Court of promoting secularism in American society. 
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Religious Influences or the Curriculum 

TThe broadcnmg scope of ihc public school curriculum has resulted 
in numerous iegal challenges lo specific subjects or topics. Of the objec- 
tions raised, those of a religious nature have been notably prominent. 
Over the past century few subjects have managed to escape criticism. 
Physical education has been challenged on religious grounds because of 
ihe dress required of participating students. Dancing was objected to, as 
contticling with religious beliefs. Biology instruction that has included the 
theory of evolution has generated religious opposition. In the area of 
language arts, books portraying certain religiou.s groups in an unfavorable 
light or co'ntaining language considered offensive have been criticized. 

By no means is all the opposition religion-based, nor does it emanate 
solely from religious groups. But the criticism that does come from these 
sources often results in heatt*d controversy because the conflict involves 
fundamental beliefs. Dissatisfaction with the school's practices is often 
made more acute. by the feeling that the ''educational establishtnenl" 
sceks^to control the curriculum and prevent community participation in 
decision making. The religious impact is often felt at the local level, as 
was the case in the violent controversy over literature textbooks in the 
Kanawha County, West Virginia, schools. (Franklin Parker has admiraoly 
summarized this particular conflict in Phi Delta Kappa^s fastback No. 63 
-The Battle of the Books: Kanawha County.) Religiously inspired efforts to 
have certain materials removed from schools are usually made at the local 
level. Attempts to insert materials with a religious viewpoint are more 
noticeable at the state level. 

Fundamentalist religious pressures were respon.sible for state laws for- 
•hidding teaching the theory of evolution. One such statute in Tennessee 
gave rise to the famous trial of John Scopes in 1927 for violating that 
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stale's so-called **monkey law." Scopes was found guihy. bui his convic- 
lion was laicr ovLTiuriicd on a icchnicaliiy. More rccenily, ihc V.S. 
Supreme Cot-ri heard ihc case f)f a leacher in Liiilc Rock, Arkansas, who 
found herself in ihe legal prcdicameni of being expccicd lo icach from a 
biolog)' icxi which, in violaiion of siaie law, discussed evolution. 'I he 
Coun's 1968 decision in Epperson v. Arkansas invalidated ihe Arkansas 
anii evoluiion siaiuie and sounded ihe deaih knell for legislaiion ihai was 
clearly designed lo promote a pariicular religious vie\v|)()ini. 

Unable lo keep cvoluiion oui of ihe icxibooks and ihe schools, ami- 
evoluiionisis have lunicd lo seeking, in cffcci. "e(|ual lime." or more ap 
propriaicly, "equal space." They have promoted ihe publicaiion of 
materials presenting the Biblical theory of creation, and have sought adop 
lion at local and state wide levels. But in the sumnie. of 197b a three year 
old Tennessee law requiring biology textbooks to provide for discussion of 
religious theories of creation was overturned by both the slate's supreme 
court and a U.S. district court. In the spring of 1977 another challenge, 
this time in Indiana, culminated in a couri ruling that a textbook adopted 
by the state's textbook commission was not religiously nLUtr:il, and 
because of its obvious orientation toward Biblical theory, lendl'd to pro 
mote a particular religious viewpoint. It would appear reasonable to con- 
clude/therefore, that instruction in the Biblical view of creation is not ton 
stitutionally defensible. Nevertheless, the practice is likely lo continue 
where supported by local religious values. 

Other topics in the curriculum that can In- poirntial sources oi com- 
munity friction are nioral education, sex education, and death education. 
The schools have always been involved with moral education, at lejtst in 
directly, but earlier efforts are increasingly being replaced by curricula 
specifically aimed at combatting some of the current problems lacing 
society. Increasingly sophisticated strategies lor introdu( ing new coiueni 
are designed to minimize Conflict. These include programs to inform and 
gain the approval of parents by involving them in decision making and the 
creation of regional or national agencies, such as the Sex Information anil 
Education Council of the I'.S. (SIKCl'S). which operate as sources of in 
fonnation, .serve as public forums, and prom<»ie i i»mmunicaiion between 
all concerned parties. Even where problems d(» l)e( ome acute, the nature 
of the disagreement may not always constitute a state church issue. 



How moral education can become a siaie church issue is shown by the 
course of events in ihe Camden Frontier School Disirici in souihern 
Michigan. For over three decades, a Kalamazoo based Rural Bible Mis- 
sion has operated a "moral education" program in ihc kinderg;».rten and 
elementary' grades'during regular school hours. Phis is a classic exanipie 
of whar is likely to occur in geographically diverse parts of the omiury 
when once homogeneous communities, I(»ng i^ccustomed to engaging in 
practices that reflect a single set of values, find those practices brought in- 
to question and, if necessary, challenged in the courts. The school board 
was first asked to end the monthly classes, which consisted ol Bible stories 
being used to teach moral standards. The board declined to comply. What 
could be wrong with a program teaching moral values in a manner ap 
proved by the community? When the slate's attorney general was no more 
successful in obtaining a voluntary halt, the issue was taken to court 
where the program was banned as a violation of the federal Clonstitution. 
It was also found to be in violation of the Michigan ( onstitution and state 
school code. 

In its February, 1978, decision on the Canuien Frontier moral educa- 
tion program, the Michigan court indicated that the iiiAtau lion could be 
conducted on a released time basis such as was done in other southern 
Michigan school districts. The judge mude mention ()f the availability of a 
nearby chui'jh in which (juarters niight be obtained for released time use 
and commended the efforts at moral instruction. The court in no way 
sought to biui such instruction, but ratJier to firing it into compliance with 
the law. 

In developing a program of moral education the diffii ult task becomes 
one of convincing the community thai the school can be neutral on issues 
of religion without being neutral on issues of morality. Nevertheless, the 
principle remains thai in a nation whose constitutional stance is that of 
religious neutrality, no religious group should gain control of a public 
school program, and no program should promote any religious point of 
view. 

Opposition to sex education programs has been prompted in large part 
by concern that young people will learn facts aixiut sex and reproduction 
without ac(}uiring a framework of morality to shape their beliavior. It is 
not just the existence of smnc framework that will satisfy most critics, 

-.. . 3s 39 



however, f«)r ihcy desire one compaiible wiih ihcir own system of values. 
Courts are likely to lend a s)Tnpathetic ear to pleas thai sex education not 
be taught to children in a rniinncr inconsistent with parental values. This 
has resulted in school systems offering sex education programs .')n a volun 
tary basis, with the decision of whether or not to participate resting with a 
pupil's parents. Such a stance is consistent with the pluralistic nature of 
American society, and in the absence of any coiiipelllng stale interest to 
"the contrary (a test previously discussed in relation to compulsory school 
,ing), it is likely to be widely followed. 

Even voluntarism has been far from universally accepted. Thus, we find 
legislation banning discussion of birth control in sex education programs 
and court suits seeking to terminate such pnjgrams. These cases usually 
ap^^argued on the ground that sex education in the public schools violates 
parents' religious liberty and infringes upon their authority. The claim of 
the exclusive right of the parent t() provide sex education has not been 
upheld where the courts have viewed^. sex education as a public health 
measure. Recent rulings in Maryland (1969), New Jersey (1971). 
Michigan (I 97 J), and C^'Uifomia 9^5^ have upheld .sex education pro 
grams against challenges of unconstitutionaiily. The reasoning behind 
these decisions is well summarized in the words of the C.'alliornla Clouri ol 
Appeals; "[The] program areas that the parents challenge are simply not 
religlf)us in nature but primarily involve education and public health. " 

Another potentially troublesome curriculum topic is In the area of 
leaching about religion. .Advocates of religion studies have taken great 
pains to distinguish between the teaching r>/ religion and leat hing about 
religion. Organizations such as the National C'(Kincil on Religion iuid 
Pliblic Education were encouraged by siaterpents. such as in the Schvmpp 
ruling, that noted the role religion has plaved in our historv and Its Inipor 
tancc in our lives. Such organizations in their programs have sought to 
adhere to judicial restrictions against promoting the views ol one or more 
religious denominations. To the extent thev have succeeded, probli-nis 
associated with teaching alniut religion may Ik' more pe(iagogi(al than 
legal. 

The distinction between teaching religion and teaching about religion is 
ostensibly the distinction between promoting a particular set of religious 
beliefs and providing some descriptive infonnation about particular 



religions. * 'One's education is not compleic wiihoui a study of torn- 
pRiraiiyc religion or ihe history of religion," noted Justice Clark. AncJ he 
added, "The Bible is worthy of study for its Ilccrary an(l historic 
qualities . . . wh^n presented objectively as part of a secular prograin of 
education." Courses, units, and other forms of individual and class ac 
tivitics have thus been developed and ofTered in numerous public school 
systems. One common approach is an examination of major concepts in 
Protest;: uism Roman Catholicism, Judaism, Islam, ami a few Far 
'Eastern religions. Another and similar treatment uses a historical ap 
proach to . study of these religions, usually beginning with an introduc- 
tion to "primitive" beHefs. Still other approaches center around "ihe 
religious dimension" as found in literature and hypothetiear situations re 
quiring ethical decisions. ' 

Problems in teaching about religion are inherent both in the nature ol 
the content and in the methods used in the classroom. Many of them, such 
as adequate preparation for teachers aiid development ol instructional 
materials, are common to other school studies. Others tend to surlace 
where any controversial subject is being taught. By what means can a 
teacher prevent his or her o\yn biases from coloring the material being 
studied? Can we expect to teach about religion in an unbiased way when 
we cannot even teach history and literature that way? American hisi(\ry is 
not taught with a view to having youngsters judge the correctness" (if our 
policies over the past two centuries; English (and American) literature is 
not studied so that pupils can decide whether it is good writitig. Just as the 
study of communism in American .schools is oriented t(»ward making clear 
the superiority of our capitalist system, many programs designed to teach 
about religion are fdlcd with pro Christian and pro traditional religion 
propaganda. 

By no means' are all of the problems pedagogical, however. Some 
aspects of teaching about religiop may result in state church issues. If the 
Bible is studied as-literature (and Justice Clark .says it constiiutionallv can 
be), how will a school system cope with the parental challenge that the 
Bible is the literal word of God and should not be subject to the common 
forms of literary criticism? What might happen to a teach^-r whose class, as 
a result of a comparative study of many religions, concludes (hat rather 
than God creating man in His image, man has created God (or gods) in 



man's image? Will schools (and communities) permit n<jt only a study of 
religions as fonns of human response to the conditions of life, but also a 
comparative study of organized religion and other forms of human 
response to these conditions? Will religion be studied as a sociojogicai 
phenomenon and as a psychological phenomenon; and if it ever is, will 
those advocating a supematuralisxic interpretation he granted ecjuai time? 

The dilemma for school systems should be quite evident. Kveii assuni 
ing schools can distinguish between teaching religion and teaching about 
religion — and the assumption is at best tenuous — in an area as sensitive 
as religion, community concern is likely to be greater than nonnal, bring 
ing with it greater than normal pressures on school systems. I lie result 
may be programs of a relatively unsophisticated nature that, in an 
ecumenical spirit, expose youngsters to the basic beliefs aiui prac tices oi 
the major instituiioiialized western religions and the ({uaiiit and dillereni 
featufl-es of some eastern faiths. This would probably satisfy a majority In 
the community and, if ever challenged, would "pass muster" in the courts 
(to use one of the Supreme Court's own phrases). But it is also reasonable 
to assume that parents whose ethical orientation falls under such labels as 
humanism, ethical culture, a^nosticisnC hud even atheism all oi which 
constitutionally merit e(jual pri)tecti()n under the law will employ tin- 
usual political and legal channels to alter or terminate programs teaching 
about religion. Adherents to fundamentalist and traditional views of 
religion can be expected tlien to use the same channels (or the same pur 
poses. 

If experience is any indicator, lew controversies will find their way into 
court. Most will be resolved, or at least fought out, in the cornmuniiv and 
its schools. School policy makers, faced with proposals to iea( li ahoiu 
• religion, will have to decide whether these new programs would be worth 
the tension, animosity, and discord their adoption might g<-nrr..,c'. 
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The Constitution and the Supreme Court 

S ome readers may regard the foregoing ihoughis as reflcciing un- 
warranted pessimism. They might poini lo tommuniiics where youngsters 
study "aboui" religion and where other practices discussed in these pages 
occur with no evidence of religious conflict or disagreement over state- 
church issues. They might further note that the U.S. has been spared 
much of the religious hostility and persecution evident in European 
history. Perhaps we can attribute what religious freedom most (but by no 
means all) Americans enjoyed earlier in our history to the availability of 
pockets in the wilderness where people of like mind could live undis- 
turbed by others. , 

Much of our nation's success in providing religious freedom is owed to 
the wisdom of the framers of the Constitution and to the efforts of the 
Supreme Court. Those who wrote the Constitution did so in light of past 
conflicts in Europe, which they desired to avoid; in response to a time of 
buildingione people out of many; and on the basis of aspirations for a 
future that would afford greater liberty and justice for all citi/.ens.-Aftcr 
drying up the document that would serve as the fundamental law of the 
I^nd, they added a Bill of Rights, seeking to make more explicit the 
freedoms to be guaranteed by the Constitution. The rights with which the 
framers were concerned have resulted in their treating an exceptional 
document notable for its continued applicability in the face of social 
change and for the way it has protected Americans in the exercise of their 
freedoms. 

In light of what has come of written constitutions in other countries, it 
is noteworthy that the first 10 Amendments haye weathered two centuries 
without alteration. Through a judicious apliance on general principles 
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rather than on trying to anticipate specific consiituiional issues thai might 
arise, ihe authors of the Consiiiution produced a document that may leave 
some analysis in doubi as to iis precise meaning bui none as lo iis general 
intent. 

The first words of the first of the rights guaranteed to Americans are, 
**Congress shall make no law respecting an establishment of religion or 
prohibiting the Iree exercise thereof. . . .** In a written document primarily 
concerned with placing limits on the powers of government, the framers of 
the Constitution first attended to restricting government influence in 
religious matters. European experience taught them tho^tlangers o( becom 
ing involved in the seemingly interminable conflicts between competint,' 
faiths; the experience in colonial America taught them the dangers of an 
alliance between church and state. It was not just impi\rtiality that was 
called for; history dictated neutrality. ' ' ' ^ 

The Constitution set down the rules of the game. It did not establish 
these rules; the American experience had done that. It merely codified 
them. The churches sh(7uld not be instruments of the state; the machinery 
of the state must not be used to advance the interests of the churches. 
Churches must be free to pursue their religious goals independeiu of 
government interference; the state must be able to pursue its ends in mat- 
ters of public policy free from ecclesiastical pressures. 

Passing judgment on the religion clauses of the First Amendment in- 
volves respjuiding to two (|uest.lons: What has been their effect on the 
churches? What has been their effect on religious freedom? The answers 
are hard to dispute. In few area,s of the world are there so many denomina- 
tions and sects enjoying public respect and the support ol significant 
numbers of adherents. Operating largely without state support, these 
^churches demonstrate a vitality and prosperity une(|ualed in the world to- 
day. The evidence from the shared experiences of tfie diverse American 
peoples clearly indicates that in matters involving the churches and the 
stale, the Constituticni has served us very well. 

But what of the conflict.^ destined to arise in a pluralistic society he 
twecn differing religious viewpoints and fietween the sectarian and the 
secular? In ()ur changing political climate, persons whg reject the fun- 
damental premises on which state church separation rests have obtained 
considerable political power, while, at the same time dissenting minorities 



without such power are increasingly demanding and recemng a favorable 
hearing in the courts. Our nation has entered a period in .ts h.story where 
diversity in life style and challenges to long-accepted ways of hv.ng are 
nourishing as never before. We can thus expect an increase >n d.ssen and 
community conflict. Most disagreements v.ill be resolved at the local level. 
Some will be tak,en to the courts. , , ; ^ 

Not only did our nation's founders produce a remarkable Constuufon. 
Chev also created a judicial syste^ presided>«ver by a Supreme Court that 
^has evolved into an extraordinary institution. The n.ne jusftes o the 
. Court exercise broad powers of closure of legal issues - power to rule on 
the actions of states, of Congress, and of the Presidency uself To them, 
soone; or later, come all 3tate-church issues, and they detenn.ne what, .n 
those first words of the First Amendment, the Constitution means. 
. The Supretne Court is not all-powerful, and it does not always have the 
last word. (Witness efforts in Congress to amend the Constitution >n order 
,o undo the Court's prayer decisions.) Its ruling.s may be ignored, as. for 
example, by schools that continue to have Bible reading and prayer. I -s 
decisions may be temporarily nullified by state legislatures that speed, ly 
edit and re-erract financial aid statutes the Court has outlawed. Ti e 
Justices often disagree with one another. On occasion, as ,n the flag salute 
cases they change their collective mind. At t.mes the log.c of the.r 
arguments is mystifying, and from ruling to ruling consistency appears to 
beTacking. The extent and the nature of their work result .n the wheels of 
justice grinding slowly. Every decision <iispleases somebody and every 
decision is proclaimed in public where it can be battered by the w.nds of 



Despite, or perhaps because of these conditions, the great majority o 
the American people have come t<, accept the Supreme Court as the final 
arbiter of our disputes and controversies, including those on .ssues .nvolv 
in. church and state. Because in pluralistic Amenca there are many 

hurl-s but only one state, we have come to accept the Court s wor^^ 
final because the justices reach their decisions .on the bas.s of the aw 

Ither than political expediency. The inconsistencies that cnt.cs find m 
S lerCo":-; rulings result from a concern far more ..nportant than 
consistency. The Court must provide not just eciuUy. but just.ce. The 
Cou t exempted-the Amish from compulsory high school attendance ex- 
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plicitly because of their leligion. That decision v/as, logically, an un- 
^constitutional establishment of religion. But in Jight of the American ex- 
perience with the Amish, did anyone really expect the Supreme Court to 
rule for the state of Wisconsin! ; 

One can approve of the Court's emphasis on the criterion of justice, 
without necessarily agreeing with the specific ways in which it has been 
used. Decisions showing a scrupulous" regard for beliefs of minorities who 
have found public school involvement in religious practices objectionable 
can only serve to strengthen religious freedom in this country. Such deci- 
sions cannot guarantee freedom from social disapproval, but they can pro- 
vide a moral and legal barrier-to the use of the public schools in ways that 
infringe upon the free exercise of religion. The several major religious 
groups in this country enjoy the greatest of freedom to live by their beliefs. 
The interest^of American society arc ill-served when they seek to practice 
their religion where arid when it presents an imposition on those of dif- 
ferent belief or no belief. 

When 'the first public schools were founded over a century ago, they 
were intended to provide a common educational experience for all 
children. They were to be operated under the direction of representatives 
-of all the people because they were intended to serve all the people. 1 
believe that the welfare of this nation depends on the existence of a free 
public school system available to serve a// children. Upholding the U.S. 
• Constitution and its interpretation by the Supreme Court regarding 
church-state issues in education provides the best assurance that such a 
system will prevail. 
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